
March 24, 2023 

Hon. Steven S. Cliff, Ph.D. 
Executive Officer 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 

Submitted via electronic mail to Gabriel Monroe (Gabriel.Monroe@arb.ca.gov) 

Re: Unlawful generation of LCFS Credits; Request for enforcement action against Iogen D3 
Biofuel Partners II LLC’s WOF PNW Threemile Project 

Dear Executive Officer Cliff, 

The Stand Up to Factory Farms coalition (“SUFF”)1 requests enforcement action against 
Iogen D3 Biofuel Partners II LLC’s WOF PNW Threemile Project in Oregon (“Threemile 
Factory Farm Gas Project” or “the Project”). For the second time since California Air Resources 
Board (“CARB”) staff certified its LCFS Tier 2 pathway, the Project has been fined by the state 
of Oregon for violating its Oregon Title V Operating Permit No. 25-0047-TV-01. As explained 
in the attached enforcement request submitted to CARB on January 19, 2022, the Project’s initial 
period of noncompliance spanned CARB’s consideration and certification of its Tier 2 pathway 
(June 1, 2019, through at least September 30, 2020). See Attachment A. This second period of 
noncompliance spans approximately 7 additional months (October 9, 2021, through May 13, 
2022).  See Attachment B.  

Because the Threemile Factory Farm Gas Project has been operating in violation of 
Oregon law, SUFF requests that CARB exercise its authority under Cal. Code Regs. tit. 17 § 
95495 and initiate appropriate enforcement action. At a minimum this includes invalidating any 
credits generated during these periods of noncompliance. Further, because the Project was 

1 The Stand Up to Factory Farms coalition is a coalition of local, state, and national organizations concerned about 
the ongoing expansion of factory farming and its harmful impacts to Oregon’s climate, family farms, communities, 
air and water, and animal welfare. See https://standuptofactoryfarms.org. 
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violating its air quality permit and Oregon’s air pollution regulations while it was applying for its 
LCFS pathway, and now displays a pattern of such violations as well as submitting 
untrustworthy compliance assurances, SUFF requests that CARB consider deleting its Certified 
CI so that California does not continue rewarding this bad actor with lucrative LCFS credits.   

I. Background and Violations

On September 9, 2020, CARB certified Tier 2 pathway application B0072 for the 
Threemile Factory Farm Gas Project, with a deemed completed date of April 17, 2020.2 Two 
separate opposition comments were filed with CARB during the public notice of the Project’s 
application, one by SUFF and the other by a broad coalition of public interest and environmental 
justice organizations. These comments put CARB on notice that the Project is an 
environmentally dangerous operation that “will increase and/or sustain air pollution and threats 
to water quality in the locality and region.”3 In response to these opposition comments, the 
Project assured CARB that “[t]he Project agrees with The Commenter’s statement that applicants 
should be conforming with all mandated environmental requirements. The Project has a valid 
Title V Operating permit and CAFO permit, which were submitted as a part of the application, 
and operates in compliance with local regulations.”4 CARB reviewed the Project’s response to 
comments and “determined that these adequately address” the concerns raised.5 CARB later 
recertified the Project under pathway B007201.   

But we now know that the concerns expressed by opposition commenters were not 
adequately addressed because the Project was operating in violation of its Title V Operating 
permit at the very time it provided its assurance to CARB that the Project “operates in 
compliance with local regulations.” And more recently, Oregon’s Department of Environmental 
Quality (“Oregon DEQ”) has fined the Project again for a second period of noncompliance with 
its Title V Operating permit and for failing to submit an accurate compliance certification. A 
pattern of noncompliance is now on the record and CARB should take action to hold the Project 
accountable.  

A. The Threemile Factory Farm Gas Project Violated Its Title V Operating Permit in 2019
and 2020

The Threemile Factory Farm Gas Project was committing Class I violations according to
OAR 340-012-0054(1)(g) beginning before the Project submitted a complete Tier 2 application, 
throughout CARB’s assessment and certification of its pathway application, and beyond–until at 
least September 30, 2020. See Attachment A, Exhibit A (Oregon DEQ Notice of Civil Penalty 
Assessment and Order). As explained by Oregon DEQ, the Project violated its air pollution 
permit by repeatedly exceeding its allowable PM2.5 air emissions. Id. Oregon DEQ assessed a 

2 https://ww2.arb.ca.gov/sites/default/files/classic/fuels/lcfs/fuelpathways/comments/tier2/b0072_cover.pdf.  
3 Leadership Counsel for Justice and Accountability et al. Comments at 1, https://www.arb.ca.gov/lists/com-
attach/858-tier2lcfspathways-ws-WjgFM1RlBWELP1R6.pdf?_ga=2.124420426.150381920.1642118450-
885759113.1613274265.  
4 The Project’s response to Coalition Comments at 2, 
https://ww2.arb.ca.gov/sites/default/files/classic//fuels/lcfs/fuelpathways/comments/tier2/b0072_response2.pdf. 
5 Staff Summary at 4, 
https://ww2.arb.ca.gov/sites/default/files/classic/fuels/lcfs/fuelpathways/comments/tier2/b0072_summary.pdf.  
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$19,500 penalty against the Project for these violations. Id.  Therefore, it is beyond dispute that 
the Project failed to generate LCFS credits in compliance with law during this period.  
 

B. The Threemile Factory Farm Gas Project Violated Its Title V Operating Permit in 2021 
and 2022 

 
The Threemile Factory Farm Gas Project again violated its air quality permit and Oregon 

law from October 9, 2021, through May 13, 2022. This time the Project committed Class I 
violations according to OAR 340-012-0054(1)(p) and Class II violations according to OAR 340-
012-0054(2)(g). This period of noncompliance with Oregon law was based on the Project’s 
failure to conduct required emissions source testing as well as failure to timely report deviations 
from permit requirements to Oregon DEQ. See Attachment B.   

 
The Project’s permit requires it to source test three internal combustion engines used to 

generate electricity at certain intervals to ensure they are operating in conformity with carbon 
monoxide, nitrogen oxides, and volatile organic compounds emissions limits. Oregon law 
establishes a Class I violation for “[f]ailing to perform testing or monitoring, required by a 
permit, … that results in failure to show compliance with a Plant Site Emission Limit or with an 
emission limitation or a performance standard….” OAR 340-012-0054(1)(p). The Project failed 
to conduct the testing required by its permit. See Attachment B. 

 
Despite not conducting these compliance tests – which were required beginning October 

9, 2021 – the Project submitted a compliance certification to Oregon DEQ on February 14, 2022, 
claiming continuous compliance with its permit, including the testing and reporting 
requirements. Id. It was not until state regulators informed the Project of this failure to adhere to 
these permit requirements that it submitted the necessary deviation report on March 31, 2022. Id. 
As Oregon DEQ has explained, “The facility should have discovered the late source testing 
through routine compliance assurance procedures and before submittal of its semi-annual 
compliance certification in February 2022.” Id. The Project did not conduct the required 
emissions tests until May 12 and 13, 2022.6 Oregon law establishes a Class II violation for 
“[f]ailing to timely submit a certification, report, or plan as required by rule, permit, or permit 
attachment….” OAR 340-012-0054(2)(g). The Project’s submission of an inaccurate compliance 
certificate and its failure to submit a deviation report constituted a violation of the Project’s 
permit obligations and Oregon law. 

 
For these violations, Oregon DEQ assessed a total civil penalty of $17,400. See 

Attachment B. Therefore, it is beyond dispute that the Project failed to generate LCFS credits in 
compliance with law during this period. 

 
C. The Threemile Factory Farm Gas Project Violations Indicate a Pattern of 

Noncompliance and Deceptive Reporting 
 
From the date CARB deems the Threemile Factory Farm Gas Project LCFS pathway 

application complete and its carbon intensity value certified (April 17, 2020, and April 1, 2020, 

 
6 The Project’s air quality permit mandates that each of the three engines at issue undergo source emissions tests 
upon 8,760 hours of operation or 3 years, whichever comes first. See Attachment B (explaining that these sources 
tests were due on October 9, November 4, and November 22, 2021). 
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respectively), the Threemile Factory Farm Gas Project has been out of compliance with Oregon 
law for at least 12 months. In other words, in the less than three years the Project has been 
generating LCFS credits, it has failed to meet CARB’s requirement that those credits be 
generated in compliance with “other laws, statutes or regulations” for a third of its time in the 
LCFS program to date. See Cal. Code Regs. tit. 17 § 95495(b)(1)(E).  

 
This pattern of noncompliance is made more alarming by the Project’s inaccurate claims 

of compliance both to CARB staff and Oregon regulators. First, in response to opposition 
comments to its Tier 2 pathway application the Project assured CARB staff by stating: “The 
Project agrees with The Commenter’s statement that applicants should be conforming with all 
mandated environmental requirements. The Project has a valid Title V Operating permit and 
CAFO permit, which were submitted as a part of the application, and operates in compliance 
with local regulations.” Again, this statement was submitted to CARB as the Project was actively 
violating its permitted emissions limitations. See Attachment A.  

 
And second, the Project submitted an inaccurate compliance certification to Oregon 

DEQ, only correcting the violating after state regulators informed it of its failure to comply with 
its basic testing and reporting obligations, which are designed to protect Oregon’s air and public 
health. As Oregon DEQ pointed out, Project operators should have easily identified such 
noncompliance through routine procedures. See Attachment B. This apparent pattern of 
submitting incorrect and/or deceptive claims of compliance to multiple sets of regulators raises 
red flags for any future compliance assurances and the accuracy of the Project’s paperwork.   
 

II. CARB Should Exercise Its Enforcement Authority Against the Project, Invalidate the 
Unlawfully Generated LCFS Credits, and Consider Deleting Its Certified CI 

 
CARB should take enforcement action against the Threemile Factory Farm Gas Project 

by invalidating all credits generated while the Project was violating Oregon law. In addition to 
any other appropriate enforcement actions, CARB “may modify or delete a Certified CI and 
invalidate credits” when “[c]redits or deficits were generated or transferred in violation of any 
provision of [the LCFS regulations] or in violation of other laws, statutes or regulations.” Cal. 
Code Regs. tit. 17 § 95495(b)(1)(E). It should do so here.  

 
The need for CARB to invalidate all credits generated by the Project while it was 

violating Oregon law is unambiguous. And the Project’s apparent pattern of incorrect and/or 
deceptive compliance assurances should call into question CARB’s ability to trust the Project’s 
paperwork, warranting serious consideration of deleting the Project’s Certified CI. CARB cannot 
independently police the behavior of out-of-state pathway holders such as the Project, and 
therefore CARB must be able to trust the information provided by those actors. It can no longer 
do so for the Threemile Factory Farm Gas Project. 
 

III. Conclusion 
 

Based on the foregoing, SUFF requests that CARB invalidate all LCFS credits generated 
by the Threemile Factory Farm Gas Project during the established periods of noncompliance 
(June 1, 2019 through at least September 30, 2020, and October 9, 2021 through May 13, 2022), 
delete the Project’s Certified CI, and conduct any additional appropriate enforcement actions. It 
should raise serious concerns for CARB that the Project was operating unlawfully even during 
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the period of time when it was applying for and making incorrect assurances to CARB staff; this 
conduct shows a disregard for the guardrails California deems necessary to responsibly 
administer the LCFS program. As a coalition working to protect Oregonians and Oregon’s 
environment from pollution and other harmful effects of operations like the Threemile Factory 
Farm Gas Project, SUFF urges CARB to take action in this matter and make clear that entities 
failing to comply with Oregon’s environmental and public health laws will not be rewarded with 
lucrative LCFS credits while doing so.  

 
 
Respectfully,  

 
Tyler Lobdell 
Staff Attorney 
Food & Water Watch 
tlobdell@fwwatch.org 
(208) 209-3569 

 
  On behalf of the Stand Up to Factory Farms coalition



 

 
 
 
 
 
 
 

 
 
 

ATTACHMENT A 
 
 



 
January 19, 2022 
 
Submitted via LCFSEnforcement@arb.ca.gov  
 
Richard Corey  
Executive Officer 
California Air Resources Board 
1001 I Street 
Sacramento, CA 95814 
 
Re: Unlawful generation of LCFS Credits; Request for enforcement action against Iogen D3 
Biofuels Partners II LLC 
 
Dear Executive Officer Corey, 
 

Food & Water Watch (“FWW”) submits this request for enforcement action against the 
WOF PNW Threemile Project in Oregon (“Threemile Factory Farm Gas Project” or “the 
Project”) because it has been operating and generating Low Carbon Fuel Standard (“LCFS”) 
credits in violation of Oregon air pollution control laws and regulations. This period of 
noncompliance spans the California Air Resources Board’s (“CARB”) consideration and 
certification of this Tier 2 pathway, and therefore this pathway never should have been certified 
in the first instance, exactly as FWW and other opposition commenters warned at the time. 
FWW requests that CARB exercise its authority under Cal. Code Regs. tit. 17, § 95495 and 
initiate appropriate enforcement action, invalidate all LCFS credits generated during the period 
of noncompliance, and revoke the Threemile Factory Farm Gas Project’s LCFS account. A 
facility that cannot comply with minimal air quality requirements, even while applying for 
participation in the LCFS program, has no place in California’s greenhouse gas reduction 
programs. 
 
Background 
 

On September 9, 2020, CARB certified Tier 2 pathway application B0072 for Iogen D3 
Biofuels Partners II LLC and the WOF PNW Threemile Project in Oregon. Two groups, the 
Stand Up to Factory Farms coalition (“SUFF Comments”) and another broad coalition of public 
interest and environmental justice organizations (“Coalition Comments”), filed separate 
opposition comments during the public notice of the Project’s application. CARB failed to heed 
the warnings raised by these comments, including that the Threemile Factory Farm Gas Project 
is an environmentally dangerous project that “will increase and/or sustain air pollution and 
threats to water quality in the locality and region.”1 CARB appears to have summarily dismissed 

 
1 Coalition Comments at 1, https://www.arb.ca.gov/lists/com-attach/858-tier2lcfspathways-ws-
WjgFM1RlBWELP1R6.pdf?_ga=2.124420426.150381920.1642118450-885759113.1613274265.  
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these concerns, stating only that “CARB has reviewed the applicant’s response to comments … 
[and] determined that these adequately address” them.2 
 

Unfortunately, these concerns were prescient because the Project was in fact actively 
violating Oregon air quality protection laws at the very time CARB was considering the 
application. Further, the Project and associated Threemile Canyon factory farm will continue to 
emit “increase[d] and/or sustain[ed]” pollution, as described in the SUFF Comments and 
Coalition Comments.  

 
CARB’s LCFS Enforcement Authority  

 
CARB is empowered to take appropriate enforcement actions against participants in the 

LCFS. CARB “may modify or delete a Certified CI and invalidate credits” when “[c]redits or 
deficits were generated or transferred in violation of any provision of [the LCFS regulations] or 
in violation of other laws, statutes or regulations.” § 95495(b)(1)(E). CARB may also “suspend, 
restrict, modify, or revoke an LRT-CBTS account.” § 95495(a). 

 
CARB may also “seek penalties and injunctive relief” for violations, including the 

submission of incomplete or inaccurate “reports.” Cal. Code Regs. tit. 17, § 95494(a), (b). A 
“‘report’ means any submittal to the Executive Officer.” § 95494(b).  

 
Threemile Factory Farm Gas Project Title V Operating Permit Violations 
  

The Threemile Factory Farm Gas Project has consistently failed to generate LCFS credits 
in compliance with law. The Project began committing Class I violations of Oregon law, 
according to OAR 340-012-0054(1)(g), before the Project submitted a complete Tier 2 
application, and these violations continued throughout CARB’s assessment and certification of 
its pathway application and beyond – until at least September 30, 2020. See Exhibit A (Oregon 
Department of Environmental Quality Notice of Civil Penalty Assessment and Order). As 
explained by the Oregon Department of Environmental Quality (“Oregon DEQ”), the Project 
violated its air pollution permit by repeatedly exceeding its allowable PM2.5 air emissions. Id. 
Oregon DEQ assessed a $19,500 penalty against the Project for these violations. Id.  

 
 Despite this, in response to opposition comments to its Tier 2 application, the Project’s 
proponents assured CARB: “The Project agrees with The Commenter’s statement that applicants 
should be conforming with all mandated environmental requirements. The Project has a valid 
Title V Operating permit and CAFO permit, which were submitted as a part of the application, 
and operates in compliance with local regulations.”3 Again, when the applicant reported this 
assurance to CARB, the Project was already actively violating its Title V operating permit. Thus, 
either the Project applicants willfully deceived CARB, or they were negligently and inexplicably 

 
2 Staff Summary at 4, 
https://ww2.arb.ca.gov/sites/default/files/classic/fuels/lcfs/fuelpathways/comments/tier2/b0072_summary.pdf.  
3 The Project’s response to Coalition Comments at 2, 
https://ww2.arb.ca.gov/sites/default/files/classic//fuels/lcfs/fuelpathways/comments/tier2/b0072_response2.pdf 
(emphasis added).  
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unaware of their own facility’s compliance status. From this, CARB should presume that the 
Threemile Factory Farm Gas Project will continue to have compliance problems going forward. 
 
CARB Should Fully Exercise Its Enforcement Authority Against the Project 
 

CARB should take enforcement action against the Threemile Factory Farm Gas Project, 
including invalidating all unlawfully generated credits, revoking the Project’s LRT-CBTS 
account, and levying an appropriate fine for submitting an incomplete or inaccurate report 
(including any other reports submitted to CARB that failed to disclose the Project’s 
noncompliance). FWW trusts that CARB takes seriously its responsibility to enforce the LCFS 
rigorously and to hold entities accountable when they engage in California programs like the 
LCFS.  

 
In this case, where the Project proponents provided CARB with assurance of 

environmental compliance while in violation of their Title V permit, CARB should use its 
authority to the fullest extent possible. Conduct of this sort requires more than simply 
invalidating the unlawfully generated credits. CARB cannot rely on this actor to be an honest 
broker, and therefore must exclude the Project from the LCFS and revoke its credit account. Not 
only is CARB unlikely to have capacity to actively oversee the Project’s operations and future 
compliance with all environmental laws and regulations, but a strong response from CARB is 
critical to maintaining the integrity of the LCFS program and assuring that other participating 
entities are incentivized to comply with environmental and other laws. 
 
Conclusion 
 

FWW requests that CARB invalidate all LCFS credits generated by the Threemile 
Factory Farm Gas Project, application number B0072, during the established period of 
noncompliance with Oregon law (June 1, 2019 through at least September 30, 2020, Exhibit A at 
2), revoke the Project’s LCFS credit account, and conduct any additional appropriate 
enforcement action. Furthermore, because the Threemile Factory Farm Gas Project was unable to 
lawfully operate even during the period of time when it was applying for and making assurances 
to CARB, the Project’s proponents have displayed disregard for the guardrails California deems 
necessary to administer the LCFS program, rendering the Project undeserving of the significant 
benefits afforded by LCFS certification and credit generation. Any lesser response from CARB 
would send the message to present and future violators that CARB is not concerned with 
environmental compliance among credit generators, and that obfuscation and outright deception 
are acceptable. 
 

Respectfully,  
 

 
_________________ 
Tyler Lobdell 
Staff Attorney 
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Food & Water Watch 
tlobdell@fwwatch.org 
(208) 209-3569 
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